DMC/DC/F.14/Comp.1308/2/2015/
                           

     27th May, 2015 

O R D E R

The Delhi Medical Council through its Executive Committee examined a representation from Police Station Aman Vihar, Delhi seeking medical opinion in respect of death of baby Dharmender, s/o. Raju Nishad r/o. RZA-51, Karan Vihar-II, Gali No. 2, Delhi – 110086, allegedly due to medical negligence on the part of Dr. Sunil Kumar.

The  Order  of  the  Executive  Committee  dated  14th May, 2015  is  reproduced   herein-below :-
The Executive Committee of the Delhi Medical Council examined a representation from Police Station Aman Vihar, Delhi seeking medical opinion in respect of death of baby Dharmender (referred hereinafter as the patient) s/o. Raju Nishad r/o. RZA-51, Karan Vihar-II, Gali No. 2, Delhi – 110086 (referred hereinafter as the complainant), allegedly due to medical negligence on the part of Dr. Sunil Kumar.

The Executive Committee perused the representation from Police, copy of post-mortem report No.1078/11 dated 5.12.2011, FSL report No.FSL/EE/2012/T/813 dated 7.9.2012, subsequent opinion dated 4-3-12 in respect of post-mortem report No.1078/11 dated 5.12.2011 and other documents on record.

It is alleged in the police representation that the complainant’s one year son namely Dharmender was under treatment at Ved Ram Memorial Hospital, Kirari, Delhi since 2nd December, 2011 and had complaint of vomiting and loose stools.  Dr. Sunil Kumar gave medicine zoxakind-O dry syrup, Electral ready to drink ORS and two unknown name yellow liquid syrup and one red colour liquid syrup.  It is further averred that Dr. Sunil Kumar is a BAMS doctor who did not give any prescription slip to the patient.  When on 4th December, 2011 health of the patient became more critical, the complainant again approached  Dr. Sunil Kumar  but  he  misbehaved  and   refused   the 
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treatment and threw him out of clinic, when on same day, the complainant reached at Sanjay Gandhi Memorial Hospital, Mangol Puri, New Delhi, the patient was declared dead.  During course of investigation, medicine given by Dr. Sunil Kumar were seized and histopathology report was obtained in which cause of death is pneumonitis, a natural cause of death.  The Delhi Medical Council is, therefore, requested to give its opinion for further court proceedings. 
In view of the above, the Executive Committee makes the following observations :-

1) The findings of the post-mortem report No.1078/11 dated 5th December, 2011 and the subsequent opinion dated 4th March, 2012 concluded that the child died due to ‘Pneumonitis’, which is a natural cause of death.  

It is further noted that FSL report No. FSL/EE/2012/T/813 dated 7th September, 2012 detected the presence of Nitazoxanid and Oflaxaxcin (Zoxakind-O), but no poison or any other drug was detected.  
2) It is observed that in absence of any prescription or the treatment record of the deceased, it is difficult to comment on the quality of the treatment received by the deceased.

It is, however, observed that death of the deceased was not due to drugs.  Nitazoxanide and ofloxacine (Zoxakind O), as has been confirmed by the post-mortem report and due to pneumonitis which is a natural cause.  

3) Dr. Sunil Kumar being a holder of B.A.M.S. qualification is not qualified to practice in modern scientific system of  medicine.  It 
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is apparent from bare perusal of FSL report No.FSL/EE/2012/T/ 813 dated 7th September, 2012 that the deceased was given Nitazoxanide and ofloxacine (Zoxakind O), all allopathic medicines, in total violation of the statutory provisions and well settled legal position.  
It is observed that in terms of Section15(3) read with Section 15(6) of the Delhi Medical Act. 1997, only person who posses recognized medical qualification as per the First, Second or Third Schedules to Indian Medical Council Act, 1956  and is registered with the Delhi Medical Council as per the Delhi Medical Council Act, 1997, is entitled to practice modern scientific system of medicine(allopathy) in the NCT of Delhi.  


It is further observed that qualification of “B.A.M.S.” is not a recognized qualification as per the aforementioned Schedules to the Indian Medical Council Act, 1956, hence, the aforementioned individual being holder of qualification of “B.A.M.S.” is neither qualified nor authorized to practice allopathic system of medicine.  

The Supreme Court of India in the matter titled Poonam Verma Vs. Ashwin Patel and Ors.  (AIR 1996 SC 2111), has held that “A person who does not have knowledge of a particular system of medicine but practices in that system is a Quack and a mere pretender to medical knowledge or skill or to put it differently a charlatan.”  

The Supreme Court of India in Dr. Mukhtiar Chand & Ors. Vs. State of Punjab & Ors. (JT 1998 (7) SC 78) has held that “A harmonious reading of Section 15  of  1956  Act (Indian Medical 
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Council Act) and Section 17 of 1970 Act (Indian Medicine Central Council Act) leads to the conclusion that there is no scope for a person enrolled on the State Register of Indian medicine or Central Register of India Medicine to practise modern scientific medicine in any of its branches unless that person is also enrolled on a State Medical Register within the meaning of 1956 Act.”
The same was reaffirmed by Supreme Court in Civil Appeal No. 3541 of 2002 titled 
Martin 
F.D’Souza Vs. Mohd. Ishfaq, where it was held that “a professional may be held liable for negligence on the ground that he was not possessed of the requisite skill which he professes to 
have.  Thus a doctor who has a qualification in Ayurvedic or homeopathic medicine will be liable if he prescribes allopathic treatment which causes some harm.”
It is observed that any person found to be practicing allopathic system of medicine in the NCT of Delhi without holding any recognized medical qualification as per schedules First, Second or Third to Indian Medical Council Act 1956 and not registered with the Delhi Medical Council is liable to be prosecuted in terms of Section 27 of Delhi Medical Council Act, 1997.
In view of the observations made herein-above, Executive Committee directs that the police to take appropriate action in this matter under Section 27 of the Delhi Medical Council Act, 1997, in addition to penal provisions under I.P.C.
Matter stands disposed.   
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The Order of the Executive Committee dated 14th May, 2015 was confirmed by the Delhi Medical Council in its meeting held on 21st May, 2015.

By the Order & in the name of                                                                                                                     Delhi Medical Council

                                                       

   (Dr. Girish Tyagi)

                      




        Secretary
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1) S.H.O., Police Station Aman Vihar, Delhi-w.r.t. Case F.I.R. No.87/12 U/s 304A IPC dated 4.4.12 P.S. Aman Vihar, Delhi-for information & necessary action. 
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